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WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 
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Status 
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3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
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DETAILED ACTION 
Continued Examination Under 37 CFR LI 14 

1. A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1. 17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1 17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 

37 CFR 1.114. Applicant's submission filed on July 12, 2005 has been entered. The Applicant's . 
Remarks and Declaration under Rule 132, filed July 12, 2005, have been entered and have been 
carefully considered. Claims 3 and 10 are cancelled and claims 1 - 2, 4 - 9 and 12 are pending. 
In view of Applicant's arguments, the Examiner withdraws all previously set forth rejections. 
Despite these advances, the invention as currently claimed is not found to be patentable for 
reasons herein below. 

2. The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Claim Objections 

3. Claim 4 is objected to because of the following informalities: claim 4 is dependent on 
claim 3, which is cancelled. For the purposes of examination, the Examiner will assume that the 
Applicant intends for claim 4 to depend from claim 1 or 2. Appropriate correction is required. 



Claim Rejections - 35 USC §103 
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4. Claims 1 - 2, 4 - 9 and 1 1 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Beavers et al. (US 4,939,009) in view of Wilfong et al. (US 5,407,713). 

Beavers is directed to a multilayered sheet having excellent adhesion which is useful as a 
carrier for decorative and protective coating to applied to substrates (Title and column 1, lines 10 

- 23). Beavers teaches using the film as a pouch for medical solutions (column 4, lines 30 - 45). 

As to claim 1 , Beavers teaches a laminate comprising a layer of copolyetherester and a 
layer of polyolefin sandwiching a tie layer (Abstract). The tie layer comprises a low molecular 
weight polyethylene and about 0. 1 to about 30 weight percent of vinyl acetate (column 5, lines 9 

- 17). The copolyetherester layer is equated to Applicant's "copolyetherester layer", the 
polyolefin layer is equated to Applicant's "moisture vapor control layer" and the tie layer is 
equated to Applicant's "tie layer". 

As to claim 2, Beavers teaches that the polyolefin layer can comprise polypropylene 
(column 4, lines 20 - 28). 

As to claim 8, Beavers teaches that the tie layer comprises a low molecular weight 
polyethylene and about 0, 1 to about 30 weight percent of vinyl acetate (column 5, lines 9-17). 

As to claim 9, Beavers teaches that the layer of copolyetherester only comprises 
copolyetherester, therefore, the content is approximately 100%. 

Beavers fails to teach that a substrate comprising a woven or non-woven material is 
attached to the moisture vapor control layer as required by claim 1 . Beavers fails to disclose that 
the substrate comprising a woven or non-woven material comprises polyethylene, polypropylene, 
polyester, or blends thereof as required by claim 6. 
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Wilfong et al. is directed to a multilayered barrier structure (Title). Wilfong teaches that 
the articles formed from the multilayered barrier structures are not limited to just the 
multilayered films but can be modified for specialty applications by adding additional layers 
thereto. For example, a specialty ostomy pouch comprising a multilayered barrier structure of the 
present invention could be formed by laminating a fabric backing of a woven or nonwoven 
material to the surface of the ostomy pouch. This fabric backing would act to provide a soft layer 
against a wearer's skin and thus make the ostomy pouch more comfortable and non-clinging 
(column 20, lines 40 - 55). Wilfong teaches that the fabric backing can be formed from 
polypropylene, for example (column 20, lines 55 - 65). 

It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to attach a polypropylene woven or non-woven substrate as suggested by Wilfong 
adjacent to the moisture vapor control layer of the laminate film of Beavers motivated by the 
desire to use the film in specialty applications such as a ostomy pouch where the substrate can 
provide a comfortable, soft layer for use adjacent to a patient's skin. 

As to claims 4-5, Beavers in view of Wilfong fails to disclose the moisture vapor 
control layer has a thickness of 1 to 5 jam as required by claim 4 and the copolyetherester layer is 
from about 12 to 30 pm and the thickness of the tie layer is about 1 to 5 jxm as required by claim 
5. It should be noted that thickness is a result effective variable. Beavers notes that the thickness 
of the various layers can vary greatly depending on the desired properties (column 2, lines 45 - 
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55). It would have been obvious to one having ordinary skill in the art at the time the invention 
was made to create the moisture vapor control layer with a thickness of 1 to 5 ^im as required by 
claim 4 and the copolyetherester layer is from about 12 to 30 (im and the thickness of the tie 
layer is about 1 to 5 pm as required by claim 5 since it has been held that discovering an 
optimum value of a result effective variable involves only routine skill in the art. In re Boesch, 
617 F.2d 272, 205 USPQ 215 (CCPA 1980). In the present invention, one would have been 
motivated to optimize the thickness of the layers in the laminate film to have an effectively 
flexible and strong laminate with the desired properties. 

As to claim 7, although Beavers in view of Wilfong does not explicitly teach the claimed 
bond strength of at least 1 N/m, it would have been obvious to one of ordinary skill in the art to 
optimize the bond strength through the process of routine experimentation through such means 
as the selection of the components in the tie layer, process parameters, etc., in order to arrive at a 
strong material since these are known to be result effective variables. 

As to claims 1 and 11, although Beavers in view of Wilfong do not explicitly teach the 
claimed MVTR inequality and ratio, it is reasonable to presume that the MVTR is inherent to the 
laminate structure of Mueller in view of Beavers et al. Support for said presumption is found in 
the use of like materials (a laminate comprising a non-woven or woven substrate layer, moisture 
vapor control film layer, a tie layer comprising ethylene and vinyl acetate and a copolyetherester 
layer) which would result in claimed MVTR inequality and ratio. The burden is upon Applicant 
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to prove otherwise. In addition, the presently claimed property of MVTR inequality and ratio 
would obviously have been present once the Beavers in view of Mueller product is provided. 

Allowable Subject Matter 

5. Claim 12 is objected to as being dependent upon a rejected base claim, but would be 
allowable if rewritten in independent form including all of the limitations of the base claim and 
any intervening claims. 

6. Claim 12 is allowable because the prior art fails to teach or suggest adding the following 
layers to the structure of claim 1: an adhesive or primer adjacent to the copolyetherester layer 
and a second substrate layer comprising at least 50 weight percent of a polyolefin. Beavers only 
suggests creating three or five layered structures where the layers are configured accordingly: 
copolyetherester layer, tie layer of a low weight polyethylene resin and polyolefin layer or 
copolyetherester layer, tie layer of a low weight polyethylene resin, polyolefin layer, tie layer of 
a low weight polyethylene resin and copolyetherester layer. In order to create the laminate as 
claimed in claim 12, one would have to rearrange the layers of Beavers and there is no 
motivation for the rearrangement. 

Response to Arguments 

7. Applicant's arguments filed July 12, 2005 have been fully considered but they are not 
persuasive. 

Applicant argues that Beavers does not teach Applicant's layer thickness. The Examiner 
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has asserted that the layer thickness is a result effective variable and it would be obvious to 
optimize based on the desired end use. Applicant notes that Beavers states that the layered films 
range in thickness from 3-4 mils (75 - 100 microns) up to 50 mils (1.25 mm). The Examiner 
agrees with this statement, however, it should be noted that Beavers teaches that the total 
thickness is 3 - 4 mils, not the thickness of the individual layers. In fact, Beavers teaches that the 
thickness of the individual layers can vary greatly depending on the desired properties (see 
Beavers, column 2, lines 50 - 55). The Examiner submits that the Beavers statement provides 
motivation to optimize the thickness of the individual layers and renders Applicant's invention 
obvious. If the claimed ranges have unexpected results, the burden is upon the Applicant to 
demonstrate that the claimed ranges are not a matter of simple optimization. The Examiner 
highly suggests to the Applicant to submit a 37 CFR 1. 132 Declaration to establish unexpected 
results. In the Declaration, the Applicant should compare a sufficient number of tests both inside 
and outside the claimed range to show the criticality of the claimed range. In re Hill, 284 F.2d 
955, 128 USPQ 197 (CCPA 1960) and must compare the claimed subject matter with the closest 
prior art to be effective to rebut a prima facie case of obviousness. It should be noted that the 
Applicant has submitted a Declaration under Rule 132 to attempt to establish unexpected results 
in respect to thickness of the moisture vapor control layer. The Applicant performed an 
experiment in attempts to demonstrate the effects on the MVTR by varying the thickness of the 
moisture vapor control layer. The Examiner has not given the Declaration weight because the 
Applicant has failed to compare the instant invention with Beavers. Furthermore, in Applicant's 
attempt to establish that the MVTR is determined by the thickness of the moisture vapor control 
layer, the Applicant does not prove that Beavers would not meet the MVTR inequality as 
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required by claim 1 . If the thickness of the moisture vapor control layer is critical, the Examiner 
suggests incorporating the limitation into claim 1 . The Applicant indicates that the claimed 
MVTR ratio can be maintained over the range of film structures that are of interest. Likewise, 
Applicant has not provided evidence that Beavers would not meet Applicant's ratio claim. If the 
MVTR ratio is critical, the Examiner suggests incorporating the limitation into claim 1 . 

Applicant argues that the thickness that is taught by . Beavers would lead to very small, 
and possibly unmeasurable values of MVTR for which asymmetry would have no significance. 
Applicant does not provide evidence in support of this argument. "Mere lawyers' arguments 
unsupported by factual evidence are insufficient to establish unexpected results." In re Under, 
173 USPQ 356. See also In re Wood, 199 USPQ 137. Since there is no evidence on record 
establishing that the thickness as taught by Beavers would lead to very small and possibly 
unmeasurable values of MVTR, the rejection is maintained. Furthermore, it should be noted that 
claim 1 only requires that MVTRcas > MVTRsac Even if MVTRcas and MVTR SA c have very 
small values as suggested by Applicant, as long as MVTRcas is slightly larger than MVTRsac, 
the claim limitations of claim 1 are met. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jennifer A. Boyd whose telephone number is 571-272-1473. The 
examiner can normally be reached on Monday thru Friday (8:30am - 6:00pm). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terrel Morris can be reached on 571-272-1478. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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Primary Examiner 
Tech Center 1700 
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